UNI TED STATES DI STRI CT COURT
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KAREN GATTEGNO,
PLAI NTI FF,

v. . CV. NO. 3:00CV1399 (JCH)
PRI CEWATERHOUSECOOPERS, LLP,
DEFENDANT.

CORRECTED* RULI NG

The issue before the court is whether plaintiff should be
conpel l ed to disclose her and her husband s joint tax returns
pursuant to a discovery request fromdefendant. The issue is
before the court by way of defendant’s notion to conpel [doc. #

25].2 Plaintiff has submtted the tax returns to the court for

! The court’s previous ruling contained two scrivener’s
errors. Footnote 10 of the original opinion noted that
plaintiff believes that it is unnecessary and i nappropriate to
di scl ose [her husband’s] information to defendant, given that
defendant’s incone is irrelevant to this case." (Enphasis
added.) That footnote, which is now footnote 11, should (and now
does) read, "given that plaintiff’s husband’s incone is
irrelevant to this case."” (Enphasis added.) Additionally, a
t ypogr aphi cal error appearing on page 5 is now corrected. No
ot her corrections or nodifications were made to this deci sion.

2 In the notion to conpel, defendant seeks production of
itens such as: (i) appointnent, diaries and cal endars for any
period outside plaintiff’s enploynment with defendant; (b) incone
tax returns; and (iii) documents concerning any treatnent
plaintiff sought or received for nmental or enotional distress.
Def endant al so seeks nore specific responses to various
interrogatories. The plaintiff, however, explained to the court
that she has produced all responsive docunents in her possession
other than the tax returns, and that she answered broadly-worded
interrogatories broadly and responded to narrower questions
commensurately. After review ng the notions, nenoranda and
letters submtted by the parties, and hearing oral argunent, the
court agrees wwth plaintiff. Thus, the only issue remaining is



an in canera inspection "to determ ne whether they should be

produced to Defendant or subject to a protective order [ See
Letter from Attorney Dickinson to the court, dated June 27, 2001,
at p. 1.°] For the reasons discussed herein, the court

determ nes that a protective order is warranted wth respect to
the tax returns. Therefore, the notion to conpel [doc. # 25] is

DENI ED

DI SCUSSI ON

The deci sion whether to all ow discovery of federal incone
tax returns involves a conflict between two inportant conpeting
interests: the taxpayer’s privacy expectations and the policy
favoring broad and |iberal pretrial discovery. No statute or
regul ation resolves the conflict. Instead, the courts have
fashi oned several tests or standards of discoverability, anong
which is the notion that tax returns are protected by a
"qualified privilege."

Before 1977, tax returns and return information were public
i nformation, although taxpayers did have sone expectation of
privacy given the limted circunstances under which such

informati on was nade avail able. Despite the [imted

whet her the tax returns nust al so be di scl osed.

2 This letter is to be docketed by the clerk sinultaneously
with this ruling.



avai l ability, however, nunerous abuses occurred. In response,
Congress made tax returns "confidential" when it anended section
6103 of the Internal Revenue Code ("IRC') as part of the Tax
Ref orm Act of 1976 ("1976 Act"). See 26 U.S.C. 6103(a).

The private nature of tax returns was recogni zed even before

the 1976 Act, however, and was devel oped | argely by district

courts inthis Crcuit. In fact, this court was one of the first
courts in the nation to address this issue. | n Connecti cut
| nporting Co. v. Continental Distilling Corp., 1 F.R D. 190, 192

(D. Conn. 1940), the court held that nothing in 8 6103 or the
regul ations precluded a court of conpetent jurisdiction from
requiring a disclosure of a tax return by the taxpayer in
connection with civil litigation to which the taxpayer is a

party. But see O Connell v. Osen & Ugelstadt, 10 F.R D. 142,

142 (N.D. Onio 1949) (holding that, absent word from Congress or
the Treasury, returns were imune from di scovery). NMost courts

agreed with the Connecticut |Inporting decision that section 6103

was not a valid basis for protection, but, following O Connell in
part, many courts began to deny di scovery based on grounds ot her
than statutory privilege. Thus, by the tinme the Suprenme Court

confirnmed the validity of the Connecticut |Inporting holding, by

announcing in dictumthat section 6103 was i napplicable to

private litigants, see St. Regis Paper Co. v. United States, 368

U S 208, 218-19 (1961), the courts had already begun to



recogni ze a neasure of protection - whether or not terned a
"qualified privilege" - independent of any statute.

Li ke Connecticut Inporting, the other early cases that

framed the standards in this area were also fromthis Crcuit.

For exanple, in Kingsley v. Del aware, Lackawanna & Wstern

Railroad, 20 F.R D. 156, 158 (S.D.N. Y. 1957), the court held that
di scovery of tax returns was permtted "where a litigant hinself
tenders an issue as to the anount of his incone." Seven years
| ater, however, that court issued a very different rule in the

now oft-cited Cooper v. Hallgarten & Co., 34 F.R D. 482 (S.D.N. Y.

1964). In Cooper, the court attenpted to bal ance the policy
favoring conpl ete discovery and the policy disfavoring disclosure
of confidential taxpayer information. It held that the
production of tax returns should not be ordered unless (1) "it
clearly appears they are relevant to the subject natter of the
action or to the issues raised thereunder,” and (2) "there is a
conpel l'i ng need therefor because the information contained
therein is not otherw se readily obtainable.” 1d. at 484.

Many subsequent decisions have applied this two-part test,
al t hough often with differing standards and burdens of proof.

See, e.qg., Eastern Auto Distributors v. Peugeot Mbtors of

Anerica, Inc., 96 F.R D. 147, 148-49 (1982) (party seeking

di scovery need only show "sonme" rel evance; opponent bears the

burden of showing it is available from another source). Sone

courts have followed the two-part Cooper test while acknow edgi ng
4



the existence of an alternative Kingsley-like test. See United

States v. Bonanno Orqganized Crine Fanily of La Cosa Nostra, 119

F.RD. 625, 627 n.2 (E.D.N. Y. 1988) (citing S_.E.C. v. Cymaticolor

Corp., 106 F.R D. 545, 548 n.2 (S.D.N. Y. 1985)). There is also a
significant disagreement as to whether the neasure of protection
afforded to tax returns is aptly characterized as a "privilege,"”
and this disagreenent arises between different courts, conpare
Bonanno, 119 F.R D. at 627 (despite magistrate’s reference to a
"qualified privilege" for tax returns, "judicial consensus is

that ... tax returns are not privileged"') with Eastern Auto

Distributors, Inc. v. Peugeot Mdtors of Anerica, Inc., 96 F.R D

147, 148 (E.D. Va. 1982) ("a ‘qualified privilege enmerges from
the case | aw that disfavors the disclosure of incone tax returns
as a matter of general federal policy"), in different opinions by

the sane court, conmpare S.E.C. v. Cymaticolor Corp., 106 F.R D

545, 547 (S.D.N. Y. 1985) ("tax returns are not privileged') wth

Li eberman v. John Blair & Co., No. 86 Cv. 9077 (SVWK), 1989 W

135261, *2 (S.D.N. Y. Nov. 1, 1989) ("qualified privilege attaches
to federal and state tax returns"), and even within the sane

opi nion, see Versatile Metals, Inc. v. Union Corp., Cv. A No.

85-4085, 1987 W. 5290, *4-5 (E.D. Pa. Jan. 7, 1987) (first noting
that a "confidential privilege" attaches to tax returns, but next
noting that other courts have "simlarly stated" that "[a]lthough
there is no privilege protecting the production of tax returns,
courts have been reluctant to order routinely their discovery")
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(citations and internal quotations omtted).

This court believes that the additional protection afforded
tax returns in civil discovery is aptly characterized as a
"qualified privilege."* First, Congress specifically left to the
courts, "in light of reason and experience," the power to
recogni ze evidentiary privileges. See Fed. R Evid. 501. See

also Trammel v. United States, 445 U. S. 40, 47 (1980)

(interpreting Rule 501 as a congressional endorsenent of further
case- by-case devel opnent of the federal common | aw of privilege).
This applies to privileges fromdiscovery as well as traditional
evidentiary privileges. See, e.q., Fed. R Evid. 1101(c) ("The
rule with respect to privileges applies at all stages of al

actions, cases, and proceedings"). Cf. United States v.

Reynolds, 345 U.S. 1, 6 (1953) (stating the converse: "[w e think
it should be clear that the term‘not privileged,” as it is used
in Rule 34, refers to ‘privileges’ as that termis understood in

the | aw of evidence"); EEOC v. University of Notre Dane, 715 F. 2d

331, 334-35 (7'M Cr. 1983) (discussing Rule 501 in the context
of discussing qualified discovery privileges).
Second, the two-part Cooper test, which has been adopted and

foll owed by nost courts - including those which do not

41t is clear that tax returns are not absolutely
privileged, see St. Regis Paper Co., 368 U.S. at 218-19; see also
26 U S.C. 8§ 7216(b) (noting that a court may order disclosure of
tax returns), and the parties do not suggest otherw se.
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characterize the protections as a "privilege," see, e.q.,
Bonanno, 119 F.R D. at 627 - is characterized by virtually the
sane features as tests for other qualified privileges.

See Hickman v. Taylor, 329 U S. 495 (1947) (qualified work

product privilege); Mller v. Transanerican Press, Inc., 621 F.2d

721, 725-26 (5" Cir. 1980) (newsman’'s confidential source
di scoverable by plaintiff only where such information is
rel evant, undi scoverable by other neans, and there is a

"conpelling interest"); EEOC v. University of Notre Dane, 715

F.2d at 339-39 (7'" Cir. 1983) (identity of academ c "peer
reviewers" is discoverable only upon a showi ng of a
"particul ari zed need," which would include a show ng that he has
conducted a "thorough and exhaustive" search of alternative
sources "prior to seeking those materials protected by the

qualified privilege"). See generally WIlliam A Ednunson,

Di scovery of Federal Incone Tax Returns and the New ‘' Qualified

Privileges, 1984 Duke L.J. 938 (1984).°

In the court’s view, there are sufficient grounds,® and

5 Al though reaching a contrary conclusion - that tax returns
shoul d not be afforded a qualified privilege - this article
contai ns an exhaustive review of, and a great anount of insight
into, this area of the | aw

6 Some courts have suggested grounds other than the conmon
law that would justify a qualified privilege for returns. See,
e.qg., DeMasi v. Weiss, 669 F.2d 114, 119-20 (3d Gr. 1982)
(noting its willingness to entertain an argunent that tax returns
are protected by the constitutional right to privacy, grounded in
notions behind the first, fourth, fifth, ninth, and fourteenth
amendnent to the U S. Constitution, as well as in the fundanental
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support, for the recognition of a qualified privilege for tax
returns. |If anything, Congress’s passage of the 1976 Act only
renoved any doubt as to the protected nature of these docunents.’
The court also believes that there is sufficient support for
using the two-part Cooper test for determning the applicability
of the qualified privilege in particular cases,® both in this

court, see, e.q., Yancey v. Hooten, 180 F.R D. 203, 215 (D. Conn.

1998) (not citing Cooper, but applying a simlar test) and
ot hers.

Plaintiff’s and her husband’ s joint tax returns are
therefore discoverable if: (1) it clearly appears they are
relevant to the subject matter of the action or to the issues

rai sed thereunder, and (2) there is a conpelling need therefor

concept of liberty) (citing, inter alia, Warren & Brandeis, The
Right to Privacy, 4 Harv. L. Rev. 193 (1890); Roe v. Wade, 410

U S 113, 152-53 (1973); Stanley v. Ceorgia, 394 U S. 557 (1969);
Giswld v. Connecticut, 381 U S. 479 (1965)). G ven the conmon
| aw support, however, the court need not address the issue of
constitutional sources at this tine.

" Courts have discussed the reasoni ng behind Congress’s
decision to explicitly recognize the confidentiality of tax
returns. See, e.d., Comonwealth v. Burgess, 426 Mass. 206, 226
(1997) (noting two reasons: first, to protect taxpayers’
reasonabl e expectation of privacy; second, to ensure maxi nmal
conpliance with Federal tax laws) (citations to cases and
| egislative history omtted).

8 Ironically, because the two-part Cooper test, which
resenbles tests for other qualified privileges, is used by courts
that choose not to consider tax returns to warrant a qualified
privilege, this court would likely reach the result even if it
chose not to characterize the protection of tax returns as a
"qualified privilege."



because the informati on contained therein is not otherw se

readily obtainable. See Cooper, 34 F.R D. at 484. See also

Bonanno, 119 F.R D. at 627; SEC v. Cynmmticolor Corp., 106 F.R D

at 547. The court finds that, while the information contained
within the returns may be relevant to the subject matter of the
action and/or the issues raised thereunder,® there is not a
conpel I i ng need because the relevant information i s otherw se
readi |l y obtainable. |ndeed, defendant already has such
information in its possession.

Plaintiff has previously supplied defendant with her W2 and
1099 forms and defendant has al so subpoenaed plaintiff’s
enpl oyers for other earnings records. Moreover, defendant has
merged with plaintiff’s prior enployer, so it presumably has
access to plaintiff’s prior enploynent records. Defendant,
however, argues that plaintiff "could" avoid disclosure by
"failing to produce all W2 fornms ... or by omtting one or nore
enpl oyers fromher resune.” [Def.’s Reply Mem in Support of
Cross-Mtion to Conpel ("Def.’s Reply") (doc. # 35), at p. 9.]
Def endant al so suggests that plaintiff nay have had part-tine

enpl oynent that would not be reflected in either a W2 form or

°In fact, plaintiff "does not dispute that her inconeg,
particularly after her alleged termnation, is at issue for
pur poses of establishing damages and mitigation efforts.” [Pl.’s
Reply Mem in Opposition to Cross Mit. Conpel ("Pl.’s Reply")
(doc. # 32), at p. 15. Plaintiff clainms only that the second
prong of the Cooper test is not satisfied. [See id.] Because
plaintiff concedes satisfaction of the first prong, the court
w Il address only the second prong.
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her primary enployer’s records. [See id.] Defendant thus argues
that "[o]nly production of [plaintiff’s] tax returns would
provi de [defendant] w th adequate assurances that the information
it obtains with respect to this unquestionably relevant matter is
conpl ete and accurate.” [1d.]?'°

The concerns of plaintiff and defendant are the essence of
why the two-part inquiry is appropriate. The parties agree that
i nformati on about the plaintiff’s incone is relevant, but
plaintiff is wary about disclosing all the confidential
information contained in a joint tax return,!! especially given
t hat defendant already has access to the relevant figures. The
Cooper test is designed to prohibit unnecessary discl osure of
confidential information, such as in this case, where defendant
al ready has the answers that it seeks, and an in canera reviewis

particul arly appropriate when perhaps defendant is sinply unable

10 Def endant suggests that, to the extent plaintiff is
concerned about the privacy of her husband’ s incone, the court
could enter an "attorneys’ eyes only" order, or perhaps order
t hat her husband’s information be redacted. G ven the court’s
alternative, in canera inspection and verification, the court
need not consider the propriety of these suggestions.

1 Plaintiff’s predom nant concern seens to be the
di scl osure of her husband’'s earnings. Plaintiff’s husband is a
partner at defendant’s conpetitor, Deloitte & Touche, and
plaintiff believes that it is unnecessary and i nappropriate to
di sclose his information to defendant, given that plaintiff’s
husband’s incone is irrelevant to this case. Plaintiff is also
concerned about disclosing information regardi ng their investnent
i nconme and personal deductions, which are also irrelevant to this
case.
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to confirmthat it does have those answers.

The court has reviewed, in canera, plaintiff’s tax returns
for the years in question and conpared themto the information
al ready disclosed to defendant, i.e., plaintiff’s W2 fornms. A
review of plaintiff’'s tax returns for 1997, 1999, and 2000
confirms that plaintiff’s wages, as reported therein, correspond

exactly with the earnings shown on the W2 forns for those
years. Plaintiff’s 1998 return corresponds directly with two W2
forms: one from defendant, accounting for approxi mately 95% of
plaintiff’'s total reported wages, and one fromLeon M Reiner &
Co., P.C ("Reinmer"), accounting for the other five percent.
Plaintiff notes that her 1998 Rei ner inconme "does not reflect
conpensation earned in 1998 while Plaintiff worked for

Def endant,"” but rather "the reconciliation of unpaid wages and
benefits from enploynment that ended in 1996." [Letter from
Attorney Dickinson to the court, dated June 27, 2001, at p. 2.]
Plaintiff’s 1996 tax return, which she has provided to the court
even though it is not covered in defendant’s di scovery request,
confirms that she was enployed with Reinmer in 1996. Her 1997
return confirms that she was not enployed with Reiner in 1997
Thus, the evidence supports plaintiff’s argunent.

O course, plaintiff’s tax returns include nore information
than plaintiff’s W2 forns, such as the anount of plaintiff’s and
her husband’ s taxable interest, dividend inconme, tax credits,
real estate rental incone, deductions and partnership and ot her
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i ncone. However, defendant has not shown - nor even argued -
that inconme other than plaintiff’s wages and salaries is rel evant
to this action. Therefore, with respect to plaintiff’s wages and
salaries, the court finds that defendant is not entitled to
plaintiff's tax returns because plaintiff has shown that such
information is available to defendant from ot her sources, and
therefore the second prong of the two-part Cooper test is not
satisfied. Mreover, wth respect to other types of incone, the
court finds that defendant is not entitled to plaintiff’s tax
returns because defendant has not shown that such information is
relevant to this action, and therefore the first prong of the
two-part Cooper test is not satisfied. Consequently, the notion

to conpel is denied.

12



CONCLUSI ON

As di scussed above, defendant’s Mdtion to Conpel [Doc. # 25]
is DENNED. This is not a recommended ruling. This is a
di scovery ruling and order which is reviewabl e pursuant to the
"clearly erroneous" statutory standard of review 28 U S. C 8§
636 (b)(1)(A); Fed. R Cv. P. 6(a), 6(e) and 72(a); and Rule 2
of the Local Rules for United States Magistrate Judges. As such,
it is an order of the Court unless reversed or nodified by the

di strict judge upon notion tinmely nade.

SO ORDERED at Bridgeport this __ day of Decenber 2001

HCOLLY B. FI TZSI MMONS
UNI TED STATES MAG STRATE JUDGE
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